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BELLSOUTH TELECOMMUNICATIONS, INC.
PROPOSED ORDER

L PROCEDURAL BACKGROUND
This matter comes before the Commission upon a Petition for Arbitration filed by the

Joint Petitioners' pursuant to Section 252 of the federal Telecommunications Act of 1996. The

! “Joint Petitioners” refers collectively to Xspedius Communications, LLC (“Xspedius™)

and NewSouth Communications Corp. (“NewSouth™”), which during the course of this
proceeding merged with NuVox Communications, Inc. (“NuVox”), with the surviving entity
being NuVox. Originally, KMC Telecom V, Inc. and KMC Telecom III, LLC also were parties
to this arbitration proceeding. However, on May 27, 2005, the KMC entities withdrew their
petition for arbitration, and the Commission subsequently accepted KMC’s withdrawal with
prejudice. (SC Tr. at 12-13). Thus, the KMC entities are no longer parties to this proceeding.



Joint Petitioners initially filed their Petition for Arbitration (“Initial Petition”) with the
Commission on February 11, 2004.> BellSouth filed its Response to the Initial Petition on
March 8, 2004.> On October 6, 2004, the Commission entered an Order granting the Parties’
Joint Motion to withdraw the Initial Petition “without prejudice, and under the terms stated in
the Joint Motion to Withdraw.”*

In accordance with that Order, the Joint Petitioners subsequently filed the Petition for
Arbitration (“Petition™) that is the subject of this proceeding on March 11, 2005. The Petition
identified the same 107 unresolved issues (excluding subparts) that had been included in the
Initial Petition, as well as certain Supplemental Issues (Items 108-114). The Supplemental
Issues addressed USTA IP and the Interim Rules Order issued by the Federal Communications
Commission (“FCC”) in WC Docket No. 04-313, CC Docket No. 01-338. BellSouth filed its
Answer to the Petition on April 5, 2005.

The Evidentiary Hearing in this matter was held on June 1, 2005, and June 13, 2006.
BellSouth submitted the pre-filed testimony of Kathy Blake, Scot Ferguson, and Eric Fogle. The
Joint Petitioners submitted the pre-filed testimony of Hamilton Russell/Susan Berlin,® James
Falvey, Marva Johnson, John Fury, Robert Collins, and Jerry Willis. The Office of Regulatory

Staff (“ORS”) did not present a witness, but counsel for ORS appeared at the hearing and

See generally Docket No. 2004-42-C.

Id
4 Order No. 2004-472-C in Docket No. 2004-42-C. The Order explains that the
withdrawal would “allow the parties to incorporate the negotiation of those issues precipitated
by United States Telecom Association v. FCC, 359 F.3d 554 (D.C. Cir. 2004)(“USTA II”), as
well as to continue to negotiate previously identified issues . . ..”
> United States Telecom Association v. FCC, 359 F.3d 554 (D.C. Cir. 2004).
6 On June 13, 2006, the Commission allowed NuVox witness Susan Berlin to adopt the
pre-filed Rebuttal testimony and the hearing room testimony that was originally presented by
Hamilton Russell and that was the subject of various pleadings and oral arguments.



participated in the cross-examination of witnesses presented by the Joint Petitioners and
BellSouth.

The Commission gave the Parties the opportunity to submit Post-Hearing Briefs and
Proposed Orders by July 26, 2006. The Commission has carefully reviewed these submissions,
the evidence of record,” and the controlling law. The Commission’s rulings on the thirteen
remaining unresolved issues are set forth in this Order.?

II. LEGAL STANDARDS UNDER THE 1996 ACT
Sections 251 and 252 of the 1996 Act encourage negotiations between Parties to reach
local interconnection agreements. Section 252(a) of the 1996 Act requires incumbent local
exchange carriers (“ILECs”) to negotiate the particular terms and conditions of agreements to

fulfill the duties described in Sections 251(b) and 251(c)(2)-(6). As part of the negotiation

7 By Directive dated May 31, 2005, the Hearing Officer granted — with one exception --

the Parties’ joint motion regarding hearing procedure. Accordingly, in addition to the transcript
of the June 1, 2005 and June 13, 2006 hearings before the Commission, the record in this
proceeding also includes: the hearing transcript (including exhibits) from the Florida and
Georgia proceedings; the Parties’ responses to Florida Staff Discovery Requests; the Parties’
responses to Discovery Requests submitted by the other Party; and the depositions (including
exhibits) taken by the Parties and by the Florida Staff.

8 As a result of various rulings in this docket and continued negotiations by the Parties,
only 13 issues remain for the Commission to resolve. On March 11, 2005, the FCC’s Final
Unbundling Rules in FCC 04-290, WC Docket No. 04-313, CC Docket No. 01-338 (rel. Feb. 4,
2005) (“TRRO”) became effective. No issues in this arbitration substantively address the TRRO
because that decision was not effective until March 2005 — after the time period for identifying
issues to be arbitrated in this proceeding closed. Nevertheless, Issues 23, 108, 111, 113 and 114
are similar if not identical to issues that were presented in the Commission’s Generic Change of
Law Proceeding (Docket No. 2004-316-C) relating to changes of law resulting from the 7RO
and the TRRO. Consequently, on May 31, 2005, the Hearing Officer granted the Parties’ joint
request to move these issues to the Generic Change of Law Proceeding for consideration and
resolution. Similarly, because the TRRO also rendered moot several arbitration issues relating to
the Interim Rules Order, the Hearing Officer also found on May 31, 2005 that Issues 109, 110,
and 112 were moot and removed them from the arbitration. Finally, because they were similar,
if not identical, to issues presented in the Generic Change of Law Docket (Docket No. 2004-
316-C), the Commission removed Issues 26, 36-38, and 51 from this arbitration for
consideration and resolution in that generic docket. (SC Tr. at 11-12). This Order, therefore,
does not address the merits of any of these issues.



process, the 1996 Act allows a party to petition a state Commission for arbitration of unresolved
issues.” The petition must identify the issues resulting from the negotiations that are resolved, as
well as those that are unresolved.'” The petitioning party must submit along with its petition “all
relevant documentation concerning: (1) the unresolved issues; (2) the position of each of the
Parties with respect to those issues; and (3) any other issues discussed and resolved by the
Parties.”' A non-petitioning party to a negotiation under this section may respond to the other
party’s petition and provide such additional information as it wishes within 25 days after the
Commission receives the petition.'?

The 1996 Act limits a state commission’s consideration of any petition (and any response
thereto) to the unresolved issues set forth in the petition and in the response.”> Further, an ILEC
can only be required to arbitrate and negotiate issues related to Section 251 of the 1996 Act, and
the Commission can only arbitrate non-251 issues to the extent they are required for
implementation of the interconnection agreement.* Issues or topics not specifically related to
these areas are outside the scope of an arbitration proceeding, and the Commission’s role is to
resolve the parties' open issues to "meet the requirements of Section 251, including the
regulations prescribed by the [FCC].""

I1. DISCUSSION OF REMAINING UNRESOLVED ISSUES
In this section, the Commission discusses its findings and conclusions regarding each of the

thirteen issues that remain for the Commission to resolve.

2 47 U.S.C. § 252(b)(2)

10 See generally, 47 U.S.C. §§ 252 (b)(2)(A) and 252 (b)(4).

1 47 U.S.C. § 252(b)(2).

12 47U.S.C. § 252(b)(3).

13 47 U.S.C. § 252(b)(4).

14 Coserve Limited Liab. Corp. v. Southwestern Bell Tel., 350 F.3d 482, 487 (5™ Cir. 2003);
MCI Telecom., Corp. v. BellSouth Telecom., Inc.,298 F.3d 1269, 1274 (1 1" Cir. 2002).

15 47 U.S.C. § 251(c)(1).



Issue 4: What should be the limitation of each Party’s liability in circumstances other than
gross negligence or willful misconduct? (Agreement GT&C, Section 10.4.1)

The Joint Petitioners propose language that would limit each Party’s liability for
negligent acts to 7.5 percent of amounts paid or payable at the time the claim arose, subject to
several caveats and conditions. Under this proposed language, as of the end of the three-year
term of the agreement, BellSouth’s liability to NuVox would be capped at more than $8 million,
while NuVox’s liability to BellSouth would be capped at a mere $2,700.' Conversely,
BellSouth’s proposed language limits each Party’s liability for negligent acts to bill credits. For
the following reasons, the Commission adopts BellSouth’s proposed language on this issue.

Both state and federal courts in South Carolina have ruled that sound public policy
supports limiting a telephone company’s liability for negligent acts that are related to regulated
operations.'” As these courts have recognized, “[r]easonable utility rates are in part dependent
on such limitations.”'® The same reasoning applies in this arbitration proceeding.

The 1996 Act requires BellSouth to negotiate interconnection agreements with the Joint
Petitioners in good faith.'® Moreover, if the Parties do not mutually agree to different rates,”® the
1996 Act obligates BellSouth to charge the Joint Petitioners cost-based rates for certain
interconnection and for network elements that remain subject to the Act’s unbundling
obligations.”! The cost-based rates the Commission approved for BellSouth’s interconnection or

unbundled network elements (“UNEs™) in South Carolina do not take into account any costs

16 (FL Tr. at 180; SC Tr. at 400-401).
17 See Parnell v. Farmers Telephone Coop., 344 S.E.2d 883, 886 (S.C. Ct. App. 1986);
ﬁilot Industries v. Southern Bell, 495 F.Supp. 356, 361 (D.S.C. 1979).
Id
19 See, e.g., 47 U.S.C. §251(c).
20 See 47 U.S.C. §252(a)(1),
21 See 47 U.S.C. §252(d)(1)(A).



BellSouth would incur if it suddenly lost its limitation of liability for negligent acts.”?> Were
these rates to be adjusted to include such costs, they clearly would be higher than the rates that
exist today and competitive local exchange carriers (“CLECs”) like the Joint Petitioners would
have to pay more for interconnection and for UNEs than they pay today. BellSouth’s proposed
language, therefore, allows the Joint Petitioners to pay BellSouth lower rates for certain
interconnection and for UNEs than they would pay if BellSouth’s liability were not limited in
the manner proposed by BellSouth.

In addition to being consistent with the South Carolina court decisions discussed above,
the Commission’s adoption of BellSouth’s proposed language also is consistent with decisions
of the FCC’s Wireline Competition Bureau, decisions rendered by at least five other state

24

Commissions that have considered this same issue in companion arbitration dockets,” and

22 (FL Tr. at 805-806; SC Tr. at 225).

» In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(E)(5) of the
Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation
Commission, CC Docket No. 00-218, 17 FCC Rcd. 27,039 (Jul. 17, 2002) (“Virginia Arbitration
Order”) at § 709.

2 See Florida Commission’s Final Order Regarding Petition for Arbitration, Order No.
PSC-05-0975-FOF-TP, Docket No. 040130-TP at 8 (Oct. 11, 2005) (“Florida Order”)
(“Further, we find that BellSouth shall treat the Joint Petitioners in the same manner BellSouth
treats its own retail customers. It is undisputed that BellSouth’s liability to its own retail
customers is limited to the issuance of bill credits; therefore, it is appropriate for BellSouth’s
liability to Joint Petitioners to be similarly limited.”); Recommendation of the Arbitration Panel
of the Mississippi Public Service Commission, Docket No. 2004-AD-094 at 11 (Dec. 13, 2005)
(“Mississippi Order”) (concluding that “a party’s liability should be limited to the issuance of
bill credits in all circumstances other than gross negligence or willful misconduct.”); Georgia
Commission’s Order on Unresolved Issues in Docket No. 18409-U (July 6, 2006)(“Georgia
Order”) at 3-4 (adopting Staff’s recommendation “that the parties’ liability for negligence be
limited to bill credits); Kentucky Commission, Order, Case No. 2004-00044 at 3 (Sept. 26,
2005) (“Kentucky Order’’) (finding that “BellSouth’s proposal is reasonable” and that the “Joint
Petitioners can provide no rationale for why 7.5 percent of amounts paid is reasonable.”), Joint
Petitioners’ motion for reconsideration denied by Kentucky Commission (March 14, 2006)
(“Kentucky Recon Order”), Recommended Order, NCUC Docket No. P-772, Sub 8, et al, at 11
(Jul. 26, 2005) (“North Carolina Order”) (“The Commission finds that BellSouth’s language is
more appropriate,” citing the FCC Common Carrier Bureau’s decision in the Virginia



decisions of at least two state Commissions that have considered this issue in other contexts.”’
Further, the Commission finds that BellSouth’s proposed language embodies the same
standard that applies to BellSouth’s retail customers® and the same standard that has governed
the relationship between BellSouth and the Joint Petitioners for the last eight years.?’ Moreover,
the Joint Petitioners acknowledge that limiting liability to the provision of bill credits is
“probably the current practice” in the industry.?® In contrast, the Joint Petitioners are aware of
no interconnection agreement that contains language that is identical or similar to what they
propose here,” and none of the Joint Petitioners have the type of limitation of liability language
30

they are proposing in their tariffs or standard retail contracts with South Carolina customers.

Instead, like BellSouth, the Joint Petitioners limit their liability to bill credits.*'

Arbitration Order), Order Ruling on Objections and Requiring the Filing of the Composite
Agreement (February 8, 2006) at 6 (“North Carolina Recon Order”)(denying Joint Petitioners’
motion for reconsideration on Issue 4).

25 See Sprint Communications, LP, Case No. 96-1021-TP-ARB (Ohio P.U.C. Dec. 27,
1996), 1996 WL 773809 at *31 (“The panel does not believe that GTE’s proposal to limit its
liability to Sprint to the same degree it limits its liability to its own retail customers is
unreasonable... In accordance with the Commission’s award in 96-832, it is appropriate for GTE
to limit its liability in the same manner in which it limits its liability to its customers.”); In the
Matter of the Petition of the CLEC Coalition for Arbitration Against Southwestern Bell
Telephone, L.P., Docket No. 05-BTKT-365-ARB, Kansas Corporation Commission at 102 (Feb.
16, 2005) (refusing to adopt the Joint Petitioners’ and CLEC proposal for limitation of liability
language that exceeded bill credits).

26 (SC Tr. at 225, 227).

27 (FL Tr. at 182; 943; FL Exhibit 14 at § A2.5.1; BellSouth’s GSST at A2.5.1, attached as
KKB-2 to Blake’s Rebuttal Testimony); (SC Tr. at 393).

28 See Russell Depo. at 82-83; see also FL Tr. at 182.

» See Joint Petitioners Supplemental Response to Request for Production No. 6; Russell
Depo. at 43.

30 (FL Tr. 182, 184; KMC SC Tariff at § 2.1.4 (A); NuVox SC Tariff at § 2.1.4(B)(C);
Xspedius SC Tariff at § 2.1.4(A)(H), collectively attached to Blake’s SC Direct Testimony as
KKB-1 (revised 5/23/05)).

31 1d



In support of their proposed language, the Joint Petitioners’ rely on limitation of liability

2

provisions that allegedly appear in certain commercial contracts.’?> This docket, however, does

not address commercial contracts that are negotiated at arms length. Instead, it does address
interconnection agreements that BellSouth is required to negotiate and arbitrate pursuant to
Section 252 of the 1996 Act. As the Fourth Circuit has explained,

“[w]hen the parties are . . . negotiating [an interconnection agreement], many of
their disputes will have been previously resolved by among other things, FCC
Rules and interpretations, prior state commission rulings and interpretations, and
agreements reached with other CLECs — all of which are a matter of public
record. . . . In this light, many so-called ‘negotiated’ provisions [in
interconnection agreements] represent nothing more than an attempt to comply
with the requirements of the 1996 Act.”

The North Carolina Commission also has found that interconnection agreements are “not to be
treated as typical commercial contracts,”* and the United States District Court for the Southern
District of Mississippi reached the same conclusion in its recent decision overturning the
Mississippi Public Service Commission’s interpretation of the TRRO:

If the FCC’s Order is viewed not merely as a general regulation which bears on
the proper interpretation of the interconnection agreements but as an outright
abrogation of provisions of parties’ interconnection agreements, consideration of
its jurisdiction to act in the premises must take into account that interconnection
agreements are “not ... ordinary private contract[s],” and are “not to be construed

as ... traditional contract[s] but as ... instrument[s] arising within the context of
ongoing federal and state regulation.”

> FLTr.at188.

3 AT&T Communications of the Southern States, Inc. v. BellSouth Telecomms., Inc., 229
F.3d 457, 465 (4th Cir. 2000).

34 See In the Matter of BellSouth Telecommunications, Inc. v. NewSouth Communications,
Corp., Docket No. P-772, Sub at 6 (Jan. 20, 2005) (“NewSouth Reconsideration Order”).

33 See BellSouth Telecommunications, Inc. v. Mississippi Public Serv. Comm’n, et al., Civil
Action No. 3:05CV173LN at 13 (Apr. 13, 2005) (quoting E.spire Communications, Inc. v. N.M.
Pub. Regulation Comm’n, 392 F.3d 1204, 1207 (10" Cir. 2004)(citing Verizon Md., Inc. v.
Global Naps, Inc., 377 F.3d 355, 364 (4™ Cir. 2004) (“interconnection agreements are a
‘creation of federal law’ and are ‘the vehicles chosen by Congress to implement the duties
imposed in § 251.””); see also, BellSouth Telecommunications, Inc. v. Cinergy Communications

Co., et al., Civil Action No. 3:05-CV-16- JMH at 12, n.3 (E.D. Ky. Apr. 22, 2005) (“the Court is



In light of this precedent, the Commission finds that the Joint Petitioners’ reliance on limitation
of liability provisions that allegedly appear in certain commercial contracts is misplaced.

Similarly, the Commission finds that the Joint Petitioners’ reliance on off-tariff contracts
they have negotiated with some of their own retail customers is misplaced, because the Joint
Petitioners are in a much different situation when they negotiate these contracts than BellSouth
is in when it arbitrates provisions of an interconnection agreement. When the Joint Petitioners
negotiate contracts with their retail customers, they can make the business decision to “walk
away from the negotiating table” rather than agree to alter their standard limitation of liability
language with an end user. They can also seek to recover any increased liabilities that may be
associated with deviating from their standard language by charging negotiated rather than
TELRIC rates. In sharp contrast, BellSouth does not have these options when it negotiates an
interconnection agreement with CLECs under the 1996 Act. BellSouth cannot refuse to enter
into an interconnection agreement with the Joint Petitioners and must charge TELRIC rates for
interconnection and UNEs that it is required to provide under such agreements. Further,
whenever Joint Petitioners do make the business decision to deviate from their standard
limitation of liability language after assessing the risk of a particular customer, the Joint
Petitioners do not have to consider the prospect that every other potential customer in South
Carolina could be entitled to those same terms and conditions as a matter of law.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 5: BellSouth Issue Statement: If the CLEC does not have in its contracts with end
users and/or tariffs standard industry limitations of liability, who should bear the resulting

likely to find that due to the fact that the interconnection agreements are not privately negotiated
contracts, the Mobile-Sierra doctrine is not applicable.”) (citations omitted).



risks? Joint Petitioners’ Issue Statement: To the extent that a Party does not or is unable to
include specific limitation of liability terms in all of its tariffs and End User contracts (past,
present and future), should it be obligated to indemnify the other Party for liabilities not
limited? (GT&C, Section 10.4.2)

The Commission finds that if a CLEC end user brings a claim against BellSouth for a
matter related to the interconnection agreement, BellSouth should be in the same position that it
would be in if the CLEC end user was a BellSouth end user. Thus, to the extent the Joint
Petitioners decide to not limit their liability in accordance with industry standards, the Joint
Petitioners should indemnify or reimburse BellSouth for any loss BellSouth sustains as a result
of that decision or action. This is consistent with decisions rendered by at least five other state

Commissions that have considered this same issue in companion arbitration dockets®® and of at

least two state Commissions that considered this issue in a different context. >’

36 See Florida Order at 10 (“. . . CLECs have the ability to limit their liability through their

customer agreements and/or tariffs. If a CLEC does not limit its liability through its customer
agreements and/or tariffs, then the CLEC should bear the resulting risk.”); Mississippi Order at
15 (same); Georgia Order at 5 (adopting Staff recommendation to “order that should Joint
Petitioners not limit their liability in accordance with BellSouth tariffs that the Joint Petitioners
should indemnify BellSouth for any loss BellSouth sustains because of that decision” and noting
that “[i]Jt would not be fair for BellSouth to be put at an increased risk as a result of a CLEC’s
business decision to offer an end user a more favorable limitation of liability provision in their
service agreement”); Kentucky Order at 4 (“Joint Petitioners should use the industry standard
limitation of liability in their relationship with their end-users to limit the exposure to which
BellSouth would be subject in the absence of such industry standard language.”); North
Carolina Order at 13 (“There is no evidence the proposed language has caused a dispute or
adversely affected a third party or that the [CLECs] have in fact relaxed their limitation of
liability language. . . . The Commission concludes that if a party elects not to place standard
industry limitations of liability in its contracts with end users or in its tariffs, that party shall
indemnify the other party for any loss resulting from this decision.”).

37 Inre: Petition of AT&T Communications of the Midwest, Inc., Minn. P.U.C., Docket No.
P-442, 421/1C-03-759, 2003 WL 2287903 at *18 (Nov. 18, 2003) (“Minnesota Arbitration
Order”); In re: AT&T Communications of New York, Inc., N.Y. P.S.C., Case 01-C-0095, 2001
WL 1572958 at 12 (finding that AT&T should implement tariff and contract provisions to limit
Verizon’s potential liability to AT&T customers).

10



The language the Commission adopts is in the Joint Petitioners’ current interconnection

agreements, and it has never been the subject of any dispute.*® Further, the Joint Petitioners
currently have limitation of liability language in their tariffs and contracts; they believe that their
language is the maximum limit allowed by law; they have no plans to remove this language;
their tariffs are in effect today; and they intend to enforce tariff provisions limiting their
liability.*® In fact, as conceded by NuVox, having unlimited liability is not a prudent business
move.*’
The Joint Petitioners correctly note that the Parties cannot limit the rights of third Parties
via the Parties’ interconnection agreement, but that has no application here. The language the
Commission adopts does not limit the rights of any third party or dictate the terms by which the
Joint Petitioners can offer service to their customers. Instead, like the language that has
governed the Parties’ relationship for the last several years, the language adopted by the
Commission imposes obligations upon the Joint Petitioners (not their customers) in the event the
Joint Petitioner make a business decision to not limit their liability within industry standards.

Additionally, the Joint Petitioners’ end users are not purchasing services out of
BellSouth’s tariffs and are not under contract with BellSouth.*  Accordingly, if the Joint
Petitioners agree to pay a customer $1,000 if they fail to provision a loop within a specific time
period, and if BellSouth misses the due date for the loop, the Joint Petitioners could seek to

recover the $1,000 they agreed to pay their customer from BellSouth through the

indemnification language. If that customer were a BellSouth customer, however, BellSouth’s

38 (SC Tr. at 417; FL Tr. at 204-205).

3 (SC Tr. at 417-418; FL Tr. at 203; Russell Depo. at 87; Falvey Depo. at 61; Johnson
Depo. at 81-82; NuVox SC Tariff at § 2.1.4; KMC SC Tariff at § 2.1.4; 2.1.6; Xspedius SC
Tariff at § 2.1.4; 2.1.6, collectively attached as KKB-1 to Blake’s SC Direct Testimony).

40 (See Russell Depo. at 82).

4l (FL Tr. at 205).

11



total exposure would be for bill credits. The Commission finds that BellSouth should not be
exposed to greater liability than otherwise contemplated simply because the end user is a CLEC
end user rather than a BellSouth end user.
For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.
Issue 6:  BellSouth Issue Statement: How should indirect, incidental or consequential
damages be defined for purposes of the Agreement? Joint Petitioners’ Issue Statement:
Should the Agreement expressly state that liability for claims or suits for damages incurred by
CLEC’s (or BellSouth’s) customers/End Users resulting directly and in a reasonably
JSoreseeable manner from BellSouth’s (or CLEC’s) performance of obligations set forth in the
Agreement are not indirect, incidental or consequential damages? (GT&C Section 10.4.4)
The Parties agree that they will not be liable to each other for indirect, consequential or
incidental damages.”* The Joint Petitioners, however, are attempting to preserve certain damage
claims their end users may have against BellSouth, and the purpose of the Joint Petitioners’
language is to make sure that certain end user damage claims against BellSouth are not to be
construed as incidental, consequential, or indirect damages:
Q. So the purpose of your language is to make sure that
nothing that NuVox and BellSouth says in this agreement
restricts, impairs, or limits whatever rights and damage

claims your end users may have; is that right?

A. That’s correct. So that NuVox is not left holding the bag
for BellSouth’s negligence.

The Commission finds that the Joint Petitioners’ language is unnecessary and defeats limitation
of liability protections provided by language adopted by the Commission.
NuVox’s witness testified that the purpose of the Joint Petitioners’ proposed language is

to make certain that end user damages that arise directly and proximately from BellSouth’s

42 (FL Tr. at 207).
s (FL Tr. at 208).

12



negligence, gross negligence or willful misconduct cannot be termed in this agreement as
incidental or consequential.** The language proposed by the Joint Petitioners, however, does not
address this concern. Instead, it provides that no Party would be responsible for indirect,
incidental, or consequential damages “provided that neither the foregoing nor any other
provision of this Section 10 shall be deemed or construed as imposing any limitation on the
liability of a Party for claims or suits for damages incurred by End Users of the other Party or by
such other Party vis-a-vis its End Users to the extent such damages result directly and in a
reasonably foreseeable manner from the first Party’s performance of services hereunder . . . s
Damages that are direct and foreseeable, however, cannot also be indirect, incidental or
consequential. The Commission, therefore, fails to see why this language is necessary.
Furthermore, notwithstanding the Parties’ agreement that there should be some limitation
of liability between them, the Joint Petitioners’ language defeats this limitation by excluding the
limitation of liability provision for damages “incurred by such other Party vis-a-vis its End
Users.” Thus, as long as the Joint Petitioners brought a claim for damages incurred by the Joint
Petitioners “vis-3-vis its End Users” (whatever that means), BellSouth’s liability to the Joint
Petitioners could be unlimited. The Commission is unwilling to allow the language proposed by
the Joint Petitioners to circumvent already agreed upon concepts. This is consistent with

decisions rendered by at least four other state Commissions that have considered this same issue

in companion arbitration dockets.*

44 (FL Tr. at 208; Russell Depo. at 102, 104-105).

4 See Joint Petitioner Exhibit “A” at GTC § 10.4.4.

46 See Florida Order at 11 (“. .. we shall not define indirect, incidental or consequential
damages for purposes of the Agreement. The decision of whether a particular type of damage is
indirect, incidental or consequential shall be made, consistent with applicable law, if and when a
specific damage claim is presented to this Commission, the FCC or a court of law.”); Mississippi
Order at 17 (same); Kentucky Order at 5 (“. . . [tlhe Commission finds that the language

13



For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 7: What should the indemnification obligations of the parties be under this Agreement?
(GT&C, Section 10.5)

In most cases, the Joint Petitioners will be the receiving Party and BellSouth will be the
providing Party under the interconnection agreement.” Thus, in most cases, the Joint
Petitioner’s language requires BellSouth to indemnify the Joint Petitioners for “(1) [BellSouth’s]
failure to abide by Applicable Law, or (2) injuries or damages arising out of or in connection
with the Agreement to the extent caused by [BellSouth’s] negligence, gross negligence or willful
misconduct.”™® Under the Joint Petitioners’ proposed language, however, the Joint Petitioners
would only indemnify BellSouth “against any claim for libel, slander or invasion of privacy
arising from the content of [the Joint Petitioners’] own communications.” Thus, BellSouth
would have virtually unlimited indemnification obligations to the Joint Petitioners while the
Joint Petitioners would have essentially no indemnification obligations to BellSouth.

The Joint Petitioners are aware of no other interconnection agreement that contains
indemnification provisions similar to what they are proposing,’® and they have not presented

evidence of past history or dealings between the Parties to support their proposed language. In

proposed by the Joint Petitioners is not necessary and should not be placed in the interconnection
agreement. Interested persons who may be affected by the differing definitions proposed by the
parties appear to have redress in courts of general jurisdiction.”); North Carolina Order at 14-15
(“The Commission approves BellSouth’s proposed version of Section 10.4.4 in the General
Terms and Conditions of the Agreement. The Commission agrees that the language proposed by
the Joint Petitioners is unnecessary and potentially confusing. The end users are not parties to
this Agreement or arbitration and therefore their rights should be defined not by this Agreement,
but rather pursuant to state contract law.”).
47 (FL Tr. at 199).
Zz (See Joint Petitioner Exhibit “A” GT&C at § 10.5).

Id.
50 (See Russell Depo. at 119).
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fact, none of the Joint Petitioners are aware of any instance where they previously sought
indemnification from BellSouth.”! Although the Joint Petitioners’ rely on what are purportedly
common provisions in unrelated commercial contracts, this reliance is misplaced for the reasons
explained in the discussion of Issue 4 above.

Moreover, under the Joint Petitioners’ language, if BellSouth were sued by a third party
solely as the result of the negligence of a Joint Petitioner, BellSouth would have no
indemnification rights against the Joint Petitioners.’”®> As a provider of services to the Joint
Petitioners, however, BellSouth should be indemnified by the Joint Petitioners for claims that
their end users bring against BellSouth. The Joint Petitioners expect as much when they are the
party providing services to others -- NuVox’s tariffs require its end users to indemnify NuVox
for “any act or omission,” and they do not require NuVox to indemnify its end users in any
instance.™

Finally, the Joint Petitioners’ proposed language is inconsistent with the FCC’s Wireline
Competition Bureau’s well-reasoned precedent on this issue. In the Virginia Arbitration Order,
the Bureau rejected the attempts by a CLEC (WorldCom) to include similar, expansive
indemnification language in an interconnection agreement with an ILEC (Verizon). The Bureau
explained:

Verizon has no duty to provide perfect service to its own
customers; therefore, it is unreasonable to place that duty on
Verizon to provide perfect service to WorldCom. In addition, we
are not convinced that Verizon should indemnify WorldCom for
all claims made by WorldCom’s customers against WorldCom.

Verizon has no contractual relationship with WorldCom’s
customers, and therefore lacks the ability to limit its liability in

! (SC Tr. at 417; Russell Depo. at 154; Johnson Depo. at 50; Falvey Depo. at 92).

52 (FL Tr. at 202).

53 (See FL Tr. at 196; see also, NuVox SC Tariff at § 2.1.4.(L)(J); KMC SC Tariff at §
2.1.4, collectively attached as Exhibit KKB-1 to Blake’s SC Direct Testimony).
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such instances, as it may with its own customers. As the carrier
with the contractual relationship with its own customers,
WorldCom is in the best position to limit its own liability against
its customers in a manner that conforms with this provision.**
The Minnesota Commission came to a similar conclusion when presented with this issue.”

In contrast to the language proposed by the Joint Petitioners, BellSouth’s proposed
language is consistent with the standards in the industry (including the Joint Petitioners’ tariffs)
as it requires the receiving Party to indemnify the providing Party in two limited situations: (1)
claims for libel, slander, or invasion of privacy arising from the content of the receiving Party’s
own communications; or (2) any claim, loss, or damaged claimed by the “End User or customer
of the Party receiving services arising from such company’s use or reliance on the providing
Party’s services, actions, duties or obligations arising out of this Agreement.”>® This language is
considerably more narrow than the Joint Petitioners’ proposal, which would require BellSouth to
indemnify the Joint Petitioners for any claims, regardless of whether it was brought by an end
user. It also is consistent with the rulings of the FCC Common Carrier Bureau and the
Minnesota Commission discussed above.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 9: Should a court of law be included in the venues available for initial dispute

resolution for disputes relating to the interpretation or implementation of the Interconnection
Agreement? (GT&C Section 13.1)

54

s Virginia Arbitration Order at §709.

The Minnesota Commission rejected the attempts by a CLEC (AT&T) to make and ILEC
(Qwest) indemnify the CLEC for “any breach of Applicable Law,” finding that “indemnity
clauses [are] means for allocating foreseen risks, not [] means to induce Parties to insure one
another against unanticipated and unbounded possibilities” and that AT&T’s language “would
make Parties potentially liable for another party’s conduct far removed from the ICA.” 2003
WL 22870903 at *17.

5 (See BellSouth Exhibit “A”, GT&C at § 10.5).
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This 1ssue is about who decides, in the first instance, disputes about the interconnection
agreement that are within the expertise or jurisdiction of the Commission or the FCC. BellSouth
believes the Commission or the FCC should decide, in the first instance, disputes about the
interconnection agreement that are within their expertise or jurisdiction, subject to review by the
Courts.”” The Joint Petitioners, on the other hand, want to bring all such disputes to a court of
law in the first instance, even if the Commission has jurisdiction and/or expertise to resolve the
dispute. Moreover, under the Joint Petitioners’ proposed language, a dispute about an
interconnection agreement this Commission arbitrates and approves could be decided by a court

in a state other than South Carolina.’®

For the following reasons, the Commission adopts
BellSouth’s proposed language.

Interconnection agreements achieved through either voluntary negotiations or through
compulsory arbitration are established pursuant to Section 252 of the 1996 Act. Section
252(e)(1) requires that any interconnection agreement adopted by negotiation or arbitration be
submitted to the Commission for approval. The Commission, therefore, is in the best position to
resolve disputes that are within its expertise or jurisdiction and that relate to the interpretation or
enforcement of an agreement that it approves pursuant to the 1996 Act.*

The U.S. Court of Appeals for the Eleventh Circuit used this same rationale to find that

the 1996 Act authorizes state commissions to interpret interconnection agreements.®

37 (FL Tr. at 886; BellSouth Exhibit “A”, GT&C at § 13.1).

58 (SC Tr. at 439-40).

39 (FL Tr. at 814; SC Tr. at 236).

60 See BellSouth Telecommunications, Inc. v. MCIMetro Access Transmission Services,
Inc., 317 F.3d 1270, 1277 (11" Cir. 2003). As stated by the court: “the language of § 252
persuades us that in granting to the public service commissions the power to approve or reject
interconnection agreements, Congress intended to include the power to interpret and enforce in
the first instance and to subject their determination to challenges in the federal courts.” Id.
(emphasis added).
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Similarly, the FCC has held that, “due to its role in the approval process, a state commission is
well-suited to address disputes arising from interconnection agreements.””® The Kentucky
Commission also has ruled that “disputes arising under . . . interconnection agreements must be
brought before the Commission before they proceed to a court of general jurisdiction.”62

Contrary to these well-reasoned decisions, the Joint Petitioners’ proposed language
would allow them to ask a court in another state to resolve disputes about South Carolina
interconnection agreements that this Commission arbitrates and that this Commission
approves.” This is not an appropriate result. Both federal and state law entrust this
Commission to decide such issues in the first instance, and this Commission is willing and able
to carry out its responsibility to do so. Disputes that address an interconnection agreement
approved by this Commission, and that are within the jurisdiction and/or expertise of this
Commission, should be presented to the Commission for resolution in the first instance.

Adopting BellSouth’s language is appropriate and does not result in this Commission
changing or limiting the jurisdiction of any court. Rather, BellSouth’s language identifies the
specific forums, all of which may have jurisdiction, that the Parties will use to address specific
interconnection agreement disputes in the first instance. Any such determination, of course,
remains subject to review by the courts.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.
Issue 12: Should the Agreement explicitly state that all existing state and federal law, rules,

regulations, and decisions apply unless otherwise specifically agreed to by the Parties?
(GT&C, Section 32.2)

Id. (quoting In re: Starpower, 15 FCC Rcd at 11280 (2000)).
62 Kentucky Order at 7.
63 SC Tr. at 438.
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This issue is not about whether BellSouth intends to comply with Applicable Law —
BellSouth has agreed to do 50.% Instead, this issue centers on how the Parties should handle
disputes when one Party asserts that an obligation, right, or other requirement relating to
telecommunications law is applicable even though that obligation, right, or requirements is not
expressly memorialized in the interconnection agreement. BellSouth is concerned that after the
Parties and this Commission have spent a great deal of time negotiating and arbitrating an
interconnection agreement that implements the law that was in effect at the time of the
agreement’s execution, the Joint Petitioners will: review a telecommunications rule or order
that was in effect at the time the agreement was executed; interpret that rule or order in a manner
that BellSouth could not have anticipated; claim that their after-the-fact interpretation creates a
contractual obligation that is not specified in the interconnection agreement (even though the
Joint Petitioners did not raise the issue during two years of negotiations); and seek to enforce
that purported obligation against BellSouth.

The Joint Petitioners concede that “we’ve done that from time to time,”65 and the North
Carolina EEL audit proceeding was one such time.’® The interconnection agreement at issue in
that case was executed after the FCC issued its Supplemental Order on Clarification (“SOC”)
that, in part, addressed EEL audits. Although the SOC made it clear that parties could agree to

different EEL audit provisions, and although the interconnection agreement contained EEL audit

64 See GTC at § 32.1. Section 32.1 defines “Applicable Law™ as “all applicable federal,

state, and local statutes, laws, rules, regulations, codes, effective orders, injunctions, judgments
and binding decisions and decrees that relate to its obligations under this Agreement.”
BellSouth has agreed to comply with Applicable Law.

63 (GA Tr. at 435).

66 See In re: BellSouth Telecommunications, Inc. v. NewSouth Communications, Corp.,
Docket No. P-772, Sub 7, Order Granting Motion for Summary Disposition and Allowing Audit,
(Aug. 24, 2004).
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provisions that were different than those set forth in the SOC, NewSouth (one of the Joint
Petitioners here) used this same “Applicable Law” argument to claim that all of the EEL audit
provisions in the SOC were automatically incorporated into the interconnection agreement. The
North Carolina Commission rejected NewSouth’s argument:

NewSouth has also argued that the general principle that

agreements are interpreted in light of the body of law existing at

the time agreements are executed is part of Georgia law.

NewSouth applies this principle by arguing that the entire SOC, as

part of the existing law at the time the Agreement was executed,

must be read into the Agreement, and that the Parties would have

had to have included an express statement excluding the SOC

from the Agreement if they wanted to be relieved from the

requirements and restrictions of the SOC. The Commission does

not agree.67
The North Carolina Commission explained that “having entered into the Agreement, the Parties’
dealings are now governed by the specific terms of the Agreement and not the general provisions
of Section 251 and 252 of the 1996 Act or FCC rulings and orders issued pursuant to those
stated sections.”®®

The Commission finds that the North Carolina Commission’s reasoning is persuasive.

An interconnection agreement should provide certainty as to the Parties’ respective obligations,
and the Commission finds that BellSouth’s proposed language does just that. It ensures that (1)
no Party is penalized by the lack of clarity or silence in this agreement relating to its obligations
under telecommunications law; and (2) no Party has the opportunity to renegotiate provisions of

the contract based on a new reading of Applicable Law. BellSouth’s proposed language also is

consistent with decisions rendered by at least four other state Commissions that have considered

67 (Id. at 8).
68 Id at 6.
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this same issue in companion arbitration dockets.®’

In addition to being inconsistent with these rulings, the Commission finds that the Joint
Petitioners’ position on this issue is unworkable and contrary to the purpose of negotiating
interconnection agreements in the first place. The Joint Petitioners, for instance, take the
position that the law in effect at the time of execution of the agreement is automatically
incorporated into the Agreement, unless the Parties expressly agree otherwise.70 Taken to its
logical extreme, this means that interconnection agreements would consist only of a list of all
instances where the Parties agreed to something other than Applicable Law. NuVox’s own
witness, however, conceded that he could not list all of the instances in which the Parties agreed
to something other than Applicable Law.”' Moreover, the Commission finds that one important
purpose of an interconnection agreement is to go beyond generically agreeing to comply with the
law by memorializing the Parties’ agreement as to how they will go about doing so on a
practical, operational, and day-to-day basis. Consequently, the Joint Petitioners’ language is
unworkable and defeats the entire purpose of negotiation and arbitration pursuant to Section 252

of the 1996 Act (as well as the efforts of the Parties since June 2003).72

6 See Florida Order at 16 (“The purpose of an agreement is to create specific obligations

to do or not to do a particular thing. We find it is essential to have a document that contains
specific terms and conditions. That being said, a provision in the Agreement stating when
explicit language would apply and when it would not, could cause more confusion.”);
Mississippi Order at 25 (same);, North Carolina Order at 20 (The Joint Petitioners’ language
“amounts to a ‘roving expedition’ for a party to seek out other law, ‘no matter how discreet,” to
supply terms for the Agreement. The Commission believes this goes too far and is out of
harmony with what a standard applicable law provision is supposed to do.”); Kentucky Order at
8 (“The Commission is concerned that adopting the Joint Petitioners’ contract term would lead
to a lack of understanding in the interconnection. . . . . Accordingly, BellSouth’s proposed
language should be adopted.”).
;‘: (FL Tr. at 220; Russell Depo. at 142; 145).

I
& The Parties have been negotiating the instant agreement since at least June 2003. (FL Tr.
at 218).
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For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 65: Should BellSouth be allowed to charge the CLEC a Tandem Intermediary Charge
for the transport and termination of Local Transit Traffic and ISP-Bound Transit Traffic?
(Attachment 3, Section 10.8.1 (NCS/NVS))"”

The FCC’s Wireline Competition Bureau has declined to find that ILECs like BellSouth

have an obligation to provide a transit function at TELRIC prices:

We reject AT&T’s proposal because it would require Verizon to provide transit
service at TELRIC rates without limitation. While Verizon as an incumbent LEC
is required to provide interconnection at forward-looking cost under the
Commission’s rules implementing section 251(c)(2), the Commission has not had
occasion to determine whether incumbent LECs have a duty to provide transit
service under this provision of the statute, nor do we find clear Commission
precedent or rules declaring such duty. In the absence of such a precedent or rule,
we decline, on delegated authority, to determine for the first time that Verizon has
a section 251(¢)(2) duty to provide transit service at TELRIC rates. Furthermore,
any duty Verizon may have under section 251(a)(1) of the Act to provide transit
service would not require that service to be priced at TELRIC.™

The Bureau subsequently reaffirmed these principles in denying AT&T’s request for
reconsideration, stating that (1) it “did not find that Verizon had a legal obligation to provide
transit service at TELRIC”; (2) it did “not agree with AT&T’s assertion that the Virginia
Commission would have been required to agree with AT&T that Verizon must provide transit
service under the Act, nor do we agree that the Bureau was required to so conclude.”” The

Bureau’s analysis was confirmed by the FCC itself in the Triennial Review Order. In that Order,

7 This issue remains unresolved only with regard to NuVox. Xspedius and BellSouth have

resolved Issue 65 on a region-wide basis.

™ Memorandum Opinion and Order, In the Matter of Petition of Worldcom, Inc. Pursuant
to Section 252(E)(5) of the Communications Act for Preemption of the Jurisdiction of the
Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon
Virginia Inc., and for Expedited Arbitration, 17 FCC Rcd. 27,039 at §117 (July 17, 2002).

7 Order on Reconsideration, In the Matter of Petition of Worldcom, Inc. Pursuant to
Section 252(E)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia
State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc.,
and for Expedited Arbitration, 19 FCC Rcd. 8467 at 13 (May 14, 2004).
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the FCC clearly pronounced that “[t]o date, the [FCC]’s rules have not required incumbent LECs

376

to provide transiting. Accordingly, BellSouth has no obligation to provide transit service to

NuVox.

Although not required to do so, BellSouth has voluntarily agreed to provide transit
service to NuVox. BellSouth, however, has not voluntarily agreed to do so at TELRIC rates.
The FCC rulings discussed above make it clear that BellSouth is not required to charge TELRIC
rates for any transit function it voluntarily provides. Moreover, in providing transit service,
BellSouth incurs costs in (1) “sending records to the CLECs identifying the originating carrier”;
(2) “ensuring that BellSouth is not being billed for a third party’s transit traffic”; and (3)
handling “disputes arising from the failure on the part of the CLECs to enter into traffic

exchange arrangements with terminating carriers.”’’

These costs are not being recovered
through tandem switching, common transport, or any other charges in the interconnection
agreement.”” BellSouth, therefore, is entitled to charge a non-TELRIC TIC rate for the transit
service it voluntarily provides NuVox (and that NuVox uses).

BellSouth proposes a TIC rate of $.0015. This is compatible with the $.0025 composite

rate approved by the Georgia Commission,” and it is the same as the $.0015 additive rate

7 Report and Order and Order on Remand and Further Notice of Proposed Rulemaking,

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC
Docket Nos. 01-338 et al., FCC 03-36, 18 FCC Red 16978 at q 534, n. 1640 (Aug. 21, 2003)

7 (SC Tr. at 247).

78 1d

» See BellSouth’s Petition for a Declaratory Ruling Regarding Transit Traffic, Docket No.
16772-U, Order on Transit Traffic Involving Competitive Local Exchange Carriers and
Independent Telephone Companies, G.P.S.C. (Mar. 24, 2005). In the companion arbitration
proceedings, the Georgia Commission approved this same transit rate and reiterated that “the
FCC Wireline Competition Bureau determined that the rate for transiting service did not need to
be TELRIC-compliant.”). See also Georgia Order at 26.
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approved by the Florida Commission. In approving this same additive rate, the Florida

Commission stated:
The fact that the TIC is an additive is also noted, and we
understand there are costs associated with providing a transiting
function, such as providing billing records to the terminating
carrier and the cost of reconciling improper billing by the
terminating carrier when BellSouth is the intermediary or
transiting carrier. . . Therefore, we find BellSouth’s costs for
providing the billing records that it indicated were not being
recovered through tandem switching and common transport
charged and the fact that some transiting calls may require
reconciliation when third party carriers improperly bill BellSouth
must be recognized.®’

The Commission finds that this reasoning is persuasive.

In arguing against the TIC, NuVox claims that it does not want the call records that
BellSouth sends to the terminating carrier as part of the transit service. Provision of these
records, however, is part of BellSouth’s transit service. If NuVox does not want to receive or
pay for these records, it can bypass BellSouth’s transit service by directly interconnecting with
other carriers like other Joint Petitioners do.?'

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and

orders the Parties to include that language in their agreement.

Issue 86B: (B) How should disputes over alleged unauthorized access to CSR information be
handled under the Agreement? (Attachment 6, Sections 2.5.5.2 and 2.5.5.3)

Customer service record (“CSR”) information contains Customer Proprietary Network
Information (“CPNI”), and BellSouth and the Joint Petitioners have an obligation under federal

law to protect the unauthorized disclosure of CPNL¥ Given these obligations, the Parties have

80 Florida Order at 52-53. See Mississippi Order at 29 (finding “that there is no support for

the proposition that BellSouth must provide this transit function under Section 251.”).
(SC Tr. at 290; FL Tr. at 411-12).
82 (FL. Tr. at 629).
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agreed to refrain from accessing CSR information without an appropriate Letter of Authorization
(“LOA”) from a customer and to “access CSR information only in strict compliance with
applicable laws.”®® The Parties also have agreed that upon request by one Party, the other Party
“shall use best efforts” to provide the requesting Party an appropriate LOA within seven (7)
business days.®* Seven business days equates to at least nine (9) calendar days.®

Under BellSouth’s most recent proposed language, if the Party receiving such a request
fails to produce an appropriate LOA within the allotted time period (7 business days), the
requesting Party will provide written notice specifying the alleged noncompliance and advising
that access to ordering systems may be suspended in five (5) days if such noncompliance does
not cease.®® The requesting Party will send this notice via email to a person designated by the

other Party to receive such notice.*’

The Commission finds that this proposal is reasonable and
appropriate.
The Joint Petitioners have acknowledged that producing an appropriate LOA is

something that could take as little as two (2) business days.®

Additionally, termination of
service because of fraudulent, prohibited, or unlawful use of service is not a new concept as the

Joint Petitioners’ South Carolina tariffs authorize termination under similar circumstances.¥

8 (FL Tr. at 629; BellSouth FL Hearing Ex. 23 [Att. 6, § 2.5.5]).
8 (FL Tr. at 630; Att. 6, § 2.5.5.1).
8 (FL Tr. at 630).
:j (FL Tr. at 630). See BellSouth Exhibit “A”, Att. 6, §§ 2.5.5.2 and 2.5.5.3.

Id.
8 See Falvey Depo. at 222-223.
8 (Xspedius SC Tariff § 2.5.5(F); NuVox SC Tariff § 2.7.3(D); KMC SC Tariff §
2.5.5(F)). See also FL Tr. at 634-635 (Xspedius witness Jim Falvey conceding that Xspedius’
tariffs give Xspedius the right to terminate service because of fraudulent or prohibited use of
service).

25



Moreover, the Commission’s regulations also allow for termination of service in cases of
unauthorized use of a service or illegal or willful misuse of service.”

Under BellSouth’s most recent proposed language, if the accused Party disputes the
allegations of noncompliance, then the requesting Party will seek an expedited resolution of the
CSR dispute from the appropriate regulatory body pursuant to the dispute resolution provisions
contained in the agreement’s General Terms & Conditions section.”! The agreement’s dispute
resolution provisions require the Parties to continue meeting all contractual obligations while a
dispute is pending.®* The Commission finds, therefore, that BellSouth’s most recent proposed
language appropriately addresses the Joint Petitioners’ concerns that BellSouth may take
corrective action during the pendency of a CSR-related dispute.

This finding is consistent with the Florida Commission’s decision to adopt BellSouth’s
proposed language for this issue:

[W]e conclude that in the event that the alleged offending party
disputes the allegations of unauthorized access to CSR information
. . . the alleging party shall seek expedited resolution form the
appropriate regulatory body pursuant to the dispute resolution
provision in the Interconnection Agreement’s’ General Terms and
Conditions section. The alleging party shall take no action to
terminate the alleged offending party during any such pending
regulatory proceeding. If the alleged offending party does not
dispute the allegation of unauthorized access to CSR information,
BellSouth may suspend or terminate service under the time lines
proposed by BellSouth.”

The Commission finds that this analysis is persuasive. Moreover, under BellSouth’s proposed

language, prior to any action being taken by the requesting Party, the accused Party has at least

%0 S.C. Code Regs. 103-625.a, k.

o (FL Tr. at 633-633; see BellSouth Exhibit A, Att. 6, §§ 2.5.5.2, 2.5.5.3).
92 (FL Tr. at 633-634; GT&Cs, § 13).

% Florida Order at 56.
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two full weeks to produce an appropriate LOA.>* The Commission finds that two weeks is
sufficient time to produce documentation that the Joint Petitioners are legally and contractually
obligated to keep.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.
Issue 97: When should payment of charges for service be due? (Attachment 7, Section 1.4)

BellSouth proposes that the bills it sends the Joint Petitioners should be due by the next
bill issuance date. The evidence of record reflects that the Joint Petitioners, like all CLECs, have
a set bill date for every bill they receive from BellSouth.”> For example, a NuVox invoice that is
dated the 5™ day of a given month will always be dated the 5™ day of every month, and it will
always be due by the 5™ day of the following month.”® The Commission finds, therefore, that
based on the bill date, the Joint Petitioners know the exact date when payment is due for each
bill -- by the next bill issuance date.”’

The Commission further finds that BellSouth’s proposed language is both reasonable and
workable. This Commission and the FCC both have determined that BellSouth’s billing

practices are nondiscriminatory,”® and the Joint Petitioners have presented no evidence to

o4 (BellSouth Exhibit “A”, Att. 6, §§ 2.5.5.2,2.5.5.3).

» (SC Tr. at 294; FL Tr. at 901).

% (See FL Tr. at 154-155; SC Tr. at 294).

o7 (See FL Tr. at 1032; SC Tr. at 294). The Joint Petitioners’ assertions that they receive
BellSouth bills in about 7 seven days or more, (Joint Petitioners Direct Testimony at 82), are not
persuasive because they are based on outdated and inaccurate bill studies. (Russell FL Staff
Depo. at 66); (Id at 64); (Falvey Depo at 311-312); (FL Tr. at 420-421). Instead, based on SQM
aggregate results for South Carolina for April 2004 through March 2005 and the CLEC-specific
results for the Joint Petitioners for the first three months of 2005, the Commission finds that
CLECs and the Joint Petitioners obtain their bills from BellSouth in 3 to 4 days (FL Tr. at 417,
FL BellSouth Exhibit 19; FL Tr. at 422-423; Blake Rebuttal Testimony at 38, Exhibit KKB-7.

%8 (SC Tr. at 295). Memorandum Opinion and Order, In the Matter of Application by
BellSouth Corporation, BellSouth Telecommunications, Inc., And BellSouth Long Distance, Inc.
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suggest otherwise in this proceeding. Additionally, the Joint Petitioners concede that their
monthly billings are reasonably predictable and that Joint Petitioners themselves are in the best
position to predict (or estimate) their monthly billings.” Further, NuVox receives over 1,100
bills per month from BellSouth!? and, for at least a two-year period, NuVox has paid all of its
BellSouth bills in a timely manner.'!

In contrast, the Commission finds that the Joint Petitioners’ proposal would result in an
ever extending, revolving payment due date that would be difficult to administer. Moreover, the
Joint Petitioner do not provide the payment terms they request of this Commission to their own
end users. Instead, similar to BellSouth’s proposal in this docket, NuVox requires its South
Carolina customers to pay their bills upon receipt,'® and the retail tariffs of KMC and Xspedius
require their customers to pay bills within thirty (30) days of bill issuance.'” Moreover, the
Joint Petitioners’ proposal would require modifications to BellSouth’s billing systems,'* but the
Joint Petitioners are unwilling to pay for those modifications.'®’

The Commission’s adoption of BellSouth’s proposed language on this issue is consistent

with the decisions of at least two other state Commissions in companion arbitration

for Authorization to Provide In-Region, InterLATA Services in Alabama, Kentucky, Mississippi,
North Carolina, and South Carolina, WC Docket, No. 02-150, FCC 02-260 (Rel. Sept. 18,
2002) at § 174 (“Like the state commissions, we find that BellSouth provides nondiscriminatory
access to its billing functions. BellSouth’s performance data demonstrates its ability . . . to
provide wholesale bills in a manner that gives competing carriers a meaningful opportunity to
compete.”)
% (Russell Depo. at 237-238; Falvey Depo at. 315-316).

(Joint Petitioners’ Response to Staff’s Interrogatory No. 71)

(Russell Depo. at 231; FL Tr. at 264; GA Tr. at 513).

(NuVox SC Tariff §§ 2.7.2.A & 2.7.2.B).

(KMC SC Tariff § 2.5.2(A) & (B); Xspedius SC Tariff § 2.5.2(A) & (B)).
194 (FL Tr. at 902).

105 (FL Tr. at 416; SC Tr. at 295).

100
101
102
103

28



proceedings.m(’ In concluding that payment of charges shall be made on or before the next bill
(payment due) date, the Florida Commission specifically found that
BellSouth’s current bill rendering practices are reasonable. As noted in Hearing
Exhibit 2 and 19, BellSouth’s SQM performance results indicate that, on average,
BellSouth is delivering bills to its wholesale customers at “parity” with its own
retail customers. We find BellSouth shall not be ordered to make substantive
changes to its billing systems on behalf of the Joint Petitioners, and at its own
expense, in order to exceed “parity” performance.m7

This Commission finds this reasoning persuasive.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.
Issue 100: Should CLEC be required to pay past due amounts in addition to those specified in

BellSouth’s notice of suspension or termination for nonpayment in order to avoid suspension
or termination? (Attachment 7, Section 1.7.2)

BellSouth has the right to suspend or terminate service for nonpayment.m8

Further,
BellSouth acknowledges that it will not commence any suspension or disconnection activity
involving amounts that are subject to a billing dispute.'” This issue, therefore, arises only when
a Joint Petitioner does not pay undisputed amounts that are past due.'?

Given these circumstances, the Commission finds that if a Joint Petitioner receives a
notice of suspension or termination from BellSouth because the Joint Petitioner has not timely
paid amounts that are not subject to a billing dispute, the Joint Petitioner should be required to
pay all undisputed amounts that are past due as of the date of the pending suspension or

termination action. In other words, if other undisputed amounts become past due between the

time BellSouth issues the notice of suspension or termination and the date of the pending

106 Florida Order at 64; Mississippi Order at 35.

107 Florida Order at 63-64.
108 (FL Tr. at 261).
109 1d

1O (See BellSouth Exhibit “A”, Att. 7, § 1.7.2).
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suspension or termination action, a Joint Petitioner should have to pay those undisputed past-due
amounts as well as the undisputed past-due amounts that were identified in the notice. This is
consistent with decisions rendered by at least two other state Commissions that have considered
this same issue in companion arbitration dockets. '’

BellSouth’s proposed language provides for written notice and a reasonable opportunity
for Joint Petitioners to pay past due undisputed amounts prior to service discontinuance.
Additionally, as noted earlier, the Joint Petitioners know when they receive bills, they know
when the bills are due, and they admit that the amount of such bills can be predicted with a

reasonable degree of accuracy.''?

If the Joint Petitioners are not clear as what undisputed
amounts are past due, they can contact BellSouth with any questions they may have regarding
amounts owed, and BellSouth has committed to cooperate to promptly answer any billing related
questions.'

The Joint Petitioners’ expressed concern that they may have to guess as to what
additional past due amounts must be paid in order to avoid suspension or termination.'**
BellSouth, however, will make aging reports available to CLECs that fail to timely pay
undisputed amounts owed, and these reports provide, by billing account number: current

charges; past due charges; disputed charges; total past due amount owed less current charges and

disputed charges; and the ability to determine amounts that will become past due during the

H See Florida Order at 65 (“we find it reasonable to require that any other past due

undisputed amounts be paid as well be the due date on the treatment notice.”); Mississippi Order
at 38 (concluding that “a CLEC should be required to pay past due undisputed amounts in
addition to those specified in BellSouth’s notice of suspension or termination for nonpayment in
order to avoid suspension or termination.”).

H2 See discussion of Issue 97, supra.

13 (FL Tr. at 902).

14 (FL Tr. at 72).
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notice period.'”>  Additionally, BeliSouth’s proposed language states that, upon request,
BellSouth will advise the Joint Petitioners of the additional undisputed amounts that have
become past due since the issuance of the original notice of suspension or termination.''® This
proposal appropriately addresses the “guesswork” concerns the Joint Petitioners have raised.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 101: How many months of billing should be used to determine the maximum amount of
the deposit? (Attachment 7, Section 1.8.3)

A deposit reduces BellSouth’s potential losses if a Joint Petitioner (or any CLEC that
adopts a Joint Petitioner’s interconnection agreement) ceases to pay its bills. The Parties agree
that BellSouth has a right to a deposit, or to demand an additional deposit, if any Joint Petitioner
fails to meet the specific and objective deposit criteria set forth in Attachment 7, Section 1.8.5.17
The Commission finds that BellSouth’s proposal of a two-month deposit is appropriate for
several reasons.

First, BellSouth must wait over two months (74 days) before disconnecting service for
non-payment under the provisions of this agreement.’ 18 Additionally, BellSouth’s proposal of a
deposit of no more than two months of a CLEC’s actual or estimated billings is consistent with

the maximum deposit amount BellSouth collects from its retail customers,'"® with the deposit

Hs BellSouth’s Response to FL Staff Interrogatory No. 117 (Attached as Exhibit KKB-8 to

Kathy Blake’s SC Rebuttal Testimony).

16 (See BellSouth Exhibit “A”, Att.7, § 1.7.2; BellSouth Response to FL Staff Interrogatory
No. 117).

17 The agreed-upon deposit criteria terms takes into account a CLEC’s payment history, and
other objective financial measurements, such as liquidity status (based upon a review of
EBITDA) and bond rating (if any).

18 (FL Tr. at 907-908; BellSouth Response to FL Staff Interrogatory No. 118; SC Tr. at
304).

9" (SC Tr. at 255, BellSouth SC Tariff § A2.4.2, attached as Exhibit KKB-2).
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120 and with the Commission’s

provisions of the Joint Petitioners’ South Carolina tariffs,
regulations addressing deposits.'*' It also is consistent with the decisions of at least four state
Commissions in companion arbitration dockets.'?* Further, BellSouth will refund, return, or
release any security deposit within 30 calendar days of determining that a Joint Petitioners’
creditworthiness indicates a deposit is no longer necessary.'?

The Joint Petitioners’ concerns that BellSouth may not act reasonably if its proposed
language is adopted are inconsistent with the evidence of the Parties’ experience. Although the
Joint Petitioners have no maximum deposit amount in their current interconnection
agreements,'** BellSouth reduced NuVox’s deposit in 2003 by 44% ($1.8 million letter of credit
reduced to $1 million letter of credit), and it reduced NewSouth’s deposit by 75% ($2.4 million
cash deposit reduced to $600,000 cash).'” Further, the Joint Petitioners’ request for a lower
maximum deposit amount for existing CLECs overlooks the fact that: a new CLEC may be in
stronger financial shape than an existing CLEC;'?® the financial health of an existing CLEC can
deteriorate;'?” and “BellSouth has written off over $23 million owed by CLECs that filed for

25128

bankruptcy.

1200 (SC Tr. 305-06; NuVox SC Tariff § 2.5.4(A)(1); Xspedius SC Tariff § 2.6.1(A); KMC

SC Tariff § 2.5.4(A)(1), collectively attached as KKB-1 to Blake Direct Testimony).

121 S.C. Code Regs. 103-621.2.

122 Georgia Order at 34, Florida Order at 68; North Carolina Order at 87, Mississippi
Order at 40.

123 See Att. 7, § 1.8.10. By comparison, the Commission’s regulations allow telephone
utilities to retain a retail customer’s deposit until they have maintained a good credit status for
two years. S.C. Code Regs. 103-621.5.

124 (Joint Petitioners Response to FL Staff Interrogatory No. 67).

125 (See Joint Petitioners Response to FL Staff Interrogatory No. 68; FL Tr. at 248).

126 (FL Tr. at 909). As NuVox conceded, (FL Tr. at 269), BellSouth’s Response to FL Staff
Interrogatory No. 117 describes BellSouth’s recent attempts to collect over $231,000 from
another Joint Petitioner.

127 Id

128 (SC Tr. at 307).
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For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 102: Should the amount of the deposit BellSouth requires from CLEC be reduced by
past due amounts owed by BellSouth to CLEC? (Attachment 7, Section 1.8.3.1)

As noted above, BellSouth is within its rights to protect itself against uncollectible debts
by collecting deposits from the Joint Petitioners on a non-discriminatory basis. Doing so
protects the interests of BellSouth’s shareholders, employees, and other customers. Further,
BellSouth states that it is willing to agree that when it makes a deposit demand (or a request for
additional deposit) BellSouth will reduce its deposit demand by the undisputed amount past due
(if any) owed by BellSouth to any Joint Petitioners for payments pursuant to Attachment 3 of the
Interconnection Agreement.'” Under this proposal, upon BellSouth’s payment of such amount,
a Joint Petitioner would be required to immediately increase the deposit in an amount equal to
such payment(s).'*

The Commission finds that BellSouth’s proposal is reasonable, and it is consistent with
the rulings of at least five other state Commissions that have considered this same issue in
companion arbitration dockets.”>! Under this proposal, the Joint Petitioners immediately receive
the benefit of undisputed past-due amounts that BellSouth owes them, and they retain all the

remedies that are available to them with regard to disputed amounts. These remedies may

129 (FL Tr. at 914-915).

130 1Id

131 Florida Order at 70(“We find that reducing the deposit BellSouth requires from the Joint
Petitioners by past due amounts owed by BellSouth is not appropriate.”); Mississippi Order at 43
(“’The amount of the deposit BellSouth requires from CLEC should not be reduced by past due
amounts owed by BellSouth to CLEC.”); Georgia Order at 35-36 (accepting Staff’s
recommended “adoption of BellSouth’s proposal . . . .”); Kentucky Order at 19 (“Commission
finds that the issue of the amount owed by a CLEC to BellSouth and the amount owed to a
CLEC by BellSouth are distinct issues and declines to accept the Joint Petitioners’ position.”).
North Carolina Order at 88 (“Commission concludes that [CLECs] should not be allowed to
offset security deposits by amounts owed to them by another carrier.”).
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included assessing late payment charges, suspending service, terminating service, or initiating
appropriate proceedings to resolve the dispute and collect any amounts that are, in fact, due.'?
The Commission, however, is unwilling to require BellSouth to reduce the amount of a deposit a
Joint Petitioner is obligated to pay by disputed amounts that BellSouth allegedly owes.

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and
orders the Parties to include that language in their agreement.

Issue 103: Should BellSouth be entitled to terminate service to CLEC pursuant to the process
Sfor termination due to non-payment if CLEC refuses to remit any deposit required by
BellSouth within 30 calendar days? (Attachment 7, Section 1.8.6)

It is undisputed that BellSouth has a contractual right to a deposit."** It is undisputed that
the Parties have agreed to objective and specific criteria that govern BellSouth’s right to demand
a deposit."** Further, it is undisputed that if a Joint Petitioner satisfies the deposit criteria, then
BellSouth will refund the deposit amount within 30 calendar days, plus accrued interest.'>> The
question presented by this issue, therefore, is what happens if a Joint Petitioner neither pays nor
disputes a deposit requested by BellSouth.

Termination for non-payment of a deposit is not a novel concept. It is expressly
authorized by this Commission" 6 and the Florida Commission,"’ and the end user tariffs of the
Joint Petitioners expressly authorize termination for non-payment of “any amounts owed to the

»138

Company. Additionally, thirty calendar days is a reasonable time period for a Joint

Petitioner to either dispute or satisfy a request for a deposit. Accordingly, the Commission finds

132 See (FL Tr. at 913-914).

33 See Att. 7, §1.8.

134 See Att. 7, § 1.8.5.

B35 See Att. 7, § 1.8.10.

36 See S.C. Code Regs. 103-625.1.

37 (FL Tr. at 256-257).

38 NuVox SC Tariff, § 2.7.3(A); Xspedius SC Tariff § 2.5.5(A); KMC SC Tariff § 2.5.5(A).
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that to protect its financial interests, BellSouth may terminate service if a Joint Petitioner fails to
pay (or properly dispute) a deposit demand within 30 calendar days. This is consistent with
decisions rendered by at least three other state Commissions that have considered this same issue
in companion arbitration dockets.'®

For the foregoing reasons, the Commission adopts BellSouth’s proposed language and

orders the Parties to include that language in their agreement.

CONCLUSION

The Parties are ordered to implement the Commission’s resolution of the issues
addressed in this Order by including in their respective Interconnection Agreements language
that complies with the rulings and framework set forth in this Order. The Parties shall file these

Agreements with the Commission within sixty (60) days after receipt of this Order.

139 Florida Order at 73; Mississippi Order at 90; North Carolina Order at 90.
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This Order shall remain in full force and effect until further Order of the Commission.
IT IS SO ORDERED.

BY ORDER OF THE COMMISSION:

G. O’Neal Hamilton, Chairman

ATTEST:

C. Robert Moseley, Vice Chairman

(SEAL)

Respectfully sub}t_ad
oAz (e

PATRICK W. TURNER

General Counsel-South Carolina

1600 Williams Street

Columbia, South Carolina 29201

(803) 401-2900

ROBERT A. CULPEPPER
BellSouth Center - Suite 4300
675 West Peachtree Street, N.E.
Atlanta, GA 30375

(404) 335-0841

ATTORNEYS FOR
BELLSOUTH TELECOMMUNICATIONS, INC.

642784
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